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'MEMORANDUM OPINION
Re: Motitlms for Class Certification
- Pending' before the Court are tW(f motions for class certification: Plaintiffs' Motion for
Certification of a Vitamin Products Class and Plaintiffs' Motion for Certification of a Choline

Chloride Class. Upon careful consideration of Plaintiffs’ Joint Memorandum of Law in Support

of Plaintiffs' Motions for Class Certiﬁcaﬁon ("Pls. Mem."); Defendants Merck KgaA, Merck and
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" EM Industries, In_é.'s Mcm_ciranduﬁl of Law in Opposition to Plaintiffs' Motion for Certification of”

- a Bulk Vitamins Product Class ("Merck Mem."); Niacin Defendants' Memorandum of Law in

Opposition to PlaiﬁtiffS' Motion for Class Certification ("Niacin Mem."); Sumitomo Chemical
Arherica Inc.'s and Tanabe U.S.A. Inc.'s Joint Memorandum of Law in. Opposition to Plainiiffs’
Moetion for Certification of a Vitamin Products Class ("Joint Mem."); and, Certain Defendants'
Memorandum in OpPOs_itiOn to Plaintiffs Motion for Cer;iﬁcation_of a Chofine Chloride Class

("Choline Chloride M_‘e‘ni."); Plaintiffs' Consolidated Reply ("Pls. Replj"); Defendants Merck

- KgaA, Merck and EM Industries, Inc.'s Surreply ("Merck Surreply"); Niacin Defendants'

Surreply ("N_'i&c}:in Surreﬁiy"); Sumitomo Chemical Ametica Inc.'s and T_angbe_ U_.S..A. Inc.'s
Surreply ("J oi_r’it.;Su;‘replly':'.'_)';l the oral argurhent; and, the entite record herein, the Couirt will grant
plaintiffs' Moltﬂifoln;s for Ciass Certification and certify the proposed. Cheline Chloﬁdé Class and
the Vitamin Products Class.
I. Background
The backg‘réund information presentcd below is taken directly from plaintiffs' Second

Consolidated Amended Vitamins Class Action Cornplaint (Vi 1tam1ns Complaint") filed on June

11,2000 and plamtlffs Th1rd Consolidated Amended Cheline Chloride Class Action Complamt

("Choline. Chloride Compl'am ") filed on November 21, 2000. As such, the facts presented below
are not factual findings.
Plaintiffs in this consolidated action allege that defendants participated in a massive,

long-running internationél horizontal conspiracy to (1) raise, fix, maintain and stabilize the prices

'Beyond the four briefs submitted in opposition to the plaintiffs' motions, the reply brief,
and the three surreplies, the Court notes that parties have filed no less than eight addltlonal
submissions in support of their respective positions.
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of vita_:miﬂs, vitamin prelﬁi-xe's',‘ bulk vitamin products (A, C, E, B1, B2, Bé, B5,B6,B12, Hsl beta
carotene, éétaxantlﬁn, canthaxanthjn;_ and/or vitamin premixes), and choline chloride,? and (2)
allocate G'ustomers or accoimtg among themselves, in Viélation of Section 1 of the Sherman Act,
I5US.C.§17° .Plaim'iffs‘ allege that defendants conspired to cortrol the global market for
vitamins, vitamins premixes and choline chloride between at least 1988 and 1998. Pl_éintiffs also
allege that defendants avoided detection of the conspiracy, for approximately ten years, through a
scheme of cOnéealmént which included: discussing and agreeing upon the prices, volume of
sales, and markets in covert. mestings and conversations; limiting knowledge of the conépiracy to
Eigh.levéif f)_erSO'nhel; delib'é‘rat‘cly 'reﬁai.ning from creating documents; déstroying records;
r‘efraihing from subtnitting bids and submitting falsified bids; issuing agreed-upen price
aﬁnouncements a.nd price quotations; formulating and rehearsing a cover Sfory denying thé
Vitami'n.ca:rtel activity.in an attempt to avoid further government investigation; and, engaging in
other activities d_e'siginedl to keep the existence of the conspiracy hidden.

In 1998, the first class suit was filed on behalf of direct purchasers of vitamins.alleging
violations of anﬁfru_st.laws. In 1999 the United States Department of Justice announced that
several companies had p‘le_d guilty to fixing the price of certain vitamins in violation of Section 1

of the Sherman Act.* Many more lawsuits folléWed, all of which have been consolidated for

*Choline Chloride is a B-complex vitamin and is also referred to as Vitamin B-4. See
Choline Chloride Compl. 9 1.

*Section 1 of the Sherman Act prov1des that "every confract, combination . . . or
conspiracy in restraint of trade or commerce . ... illegal." 15U.S.C. § 1.

*The following is a partial of defendants who pled guilty and the criminal fines they
agreed to pay, this list is only a sample of the prosecutions by the U.S. Dept. of Justice in its
investigation of the vitamins industry: F. Hoffman LaRoche ($500 million crimina] fine); F.

3




nretrial purposes before this Court.

As set forth in the___Class Complaints, the defendants areg_rnannfac_turers of raw vitamins
(synthetic and natural an& in dry and oil forr_‘n), Vltannns premixes, bulk Vftémins_, and choline
chlqride. Defen‘d_a‘nts .sell vitamins to food and pha:r_maceu‘tieal manufacturers for human
consumption and to manufacturers of animal feed and nutritien products. Defendants also sell
vitamins premixes and bulk vitarins products to manufzcturers a.nd users of animal feed and
nutiition predncts. The vitamins manufactured by defendants are commonly used as an
ingredient in the production of Vit‘axnins packaged for consumer use under major brand names.

The plaintiffs bring the action on behalf of thems_el_ves as representatives of a class of all
person's‘or eniitieS- who directly purchased the named vitamins and choline chloride. The class of
diieet purchasers is composed.bf feed nﬁlls, premix blenders, vitamin packagers (of products for
for human censumPﬁ'onj;. di'stribntors and brokers, and, in some cases; ferms raising produce
animals. The plamtlffs 'see_k_tr_eble damages under the Clayton Act for the overcharges they paid

as aresult of the alIeged antitrust violations.” The plaintiffs, as direct purchasers of the vitamins

BASF AG ($225 million criminal fine); Merck KgaA ($14 million criminal fine); Takeda
Chemicals Industries, Ltd: ($72 million criminal fine); Eisai Co., Ltd ($40 million criminal fine);
Daiichi Pharmaceutical Co., Ld. ($25 million criminal fine); Lonza AG ($10.5 million criminal
fine); Degussa-Huls AG ($13 million criminal fine); Nepera, Inc. ($4 million criminal fine);
Reilly Industries Inc. ($2 million eriminal fine). The following corporate defendants have pled
guilty or agreed fo plead guilty (the amount of the fine or penalty is not known): Rhone-Poulenc
and Chinook Group. In addition, many corporate executives have pled guilty or agreed to plead
guilty. The penalties for individuals included prison sentences and fines. Many of the
defendants have settled with the class plaintiffs, see note 7.

*Section 4 of the Clayton Act provides: "That any person who shall be injured in his
business or property by. reason of anything forbidden in the antitrust laws may sue therefor in any
district court of the United States . . . and shall recover threefold the damages . the cost of the
suit, 1nclud1ng a reasonable attorney s fee." 15°U.S. C §15

4




e S e T LR T A

and Vitaminip‘roducts at issue, quw se;ek_ certiﬁdaﬁon_ pursuant to the Federal Rules of Civil
‘Procedure, Rule 23, of two classes in this litigation - a Vitamin Products Class éild a Choline
Chloride Class.

The plaintiffs in the Choline Chloride Complaint assert claims against twenty defendants
i.ﬁVO_IVed in manufacturing choline chloride.® See Choline Chloride Cdmpl. 99 19-38. The
plaintiffs in the Vitarhins Complaint assert claims against 15 defendants.” See Vitamins
Compl .Y 28-42. -

Defendants request tﬁat the Court deny the certiﬁcation- of the proposed classes because
(1) the class represenfativés al;e inade'quate; (2) common issues do not predominate over
individualized issues; (3) the ¢laims of the proposed class representatives are not typical of the
claims of the proposed class member‘s; (4) class action is not superior to other means of
adjudication; (5) plaintiffs have failed to show that the representative pleﬁntiffs will faiﬂy aﬁd

adequately protect the ihte’r_est‘s of the entire putative class; and (-6) fraudulent concealment is an

“Since the filing of the class complaint, class plaintiffs have dismissed certain individuals.
who-are past or present employees of the cotporate defendants including: Lindell Hilling, John L.
"Pete" Fischer, Russell Cosbourn, John Kennedy, and Robert Samuelson. Choline Chloride class
plaintiffs have reached settlement agreements, on behalf of a Choline Chloride Class, approved
by this Court, with BASF AG (as part of a large bulk vitamins seftlement), AKZO Nobel, N.V.,
and UCB Chemicals, and their subsidiaries and affiliates.

"Class plaintiffs reached a settlement, approved by this Court, on behalf of a Vitamin
Products Class, with seven international companies and their affiliates (nineteen firms in all)
including: Hoffman-La Roche, Inc., Roche Vitamins, Inc., F Hoffman-La Roche Ltd, Rhone-
Poulenc Inc., Rhone-Poulenc Anlmal Nutrition Inc. Rhone—Poulenc Rorer Pharmacenuticals, Inc.,
Rhone-Poulenc S.A., BASF Corporation, BASF AG Hoechst Marion Roussel, S.A., Eisai Co.,
Ltd., Eisai U.S.A., Inc Eisai Inc., Daiichi Pharmaceuticals Co., Ltd., Daiichi. Pha:rmaceuncals
Corporatmn Daiichi Flne Chemlcals Inc., Takeda Chemical ]ndustrles Ltd., Takeda U.S.A., Inc.
and Takeda Vitamin & Food USA, Inec. Sales by these entities are believed to represent more
than 90% of the total market for the affected vitamin products.
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issue that is:not-éfuséeﬁtible to 'défermiilation on é_ class wide bagis. Tn the aftEmatiVe, defendants
request that the Court, pursuant to Fed. R. Civ. P. 23(¢)(4),” order subclass treatment along the
various product lines so as to be consistent with prior class notice and categorization by
individual product line.

In the instant motions, plaintiffs havé moved to certify the following two classes of direct
purchasers:

Vitarnin Products Class.  All persons or entities who directly purchased vitamins
A, C, E, B1, B2, B3, BS, B6, B12, H, beta carotene, astaxanthin, canthaxanthin,
and/ot vitatin premixes for de_liVéry in the United States from any of the
defendants or their co-conspirators from January 1, 1990 through September 30,
1998. Excluded {rom the class are all governmental entities, defendants, their co-
conspirators, and all their respective subsidiaries and affiliates.

Choline Chloride Class. All persons or entities who directly puichased choline
chloride from any defendant or their co-conspirators from January 1, 1988 through
September 30, 1998. Excluded from the class are all governmental entities,
defendants, and other manufacturers of vitamins, vitamin premixes and bulk
vitamin products, and their respective subsidiaries and affiliates.

The. plaintiffs, in their Reply brief, seck to modify the class definitions by changing the ending
dates in both cases from "present” to September 30, 1998. See Pls. Reply, p. 3, n.2. The Court
will allow this modification in considering the motion for class certification. &:_é, c.g., Inre

Doniestic Air Transp. Antitrust Litig,, 137 F.R.D. 677, 683 (N D. Ga. 1_99 D)("The act of

redefining a class definition is a natural outcome of federal class action practice.").
II. Standard for Class Certification and Evidentiary Burden

- As the party moving for certification of the classes, the plaintiffs have the burden of

*Fed. R. Civ. P. 23(c)(4) provides that "[w]hen appropriate . . . a class may be divided
into subclasses and each subclass treated as a class, and the provisions of this rule shall then be
construed and applied accordmgly "




éét‘ablishiﬁg that each of the retilﬁfements for class certification, as set forth in Rule 23 of the

Federal Rules of Civil Procedire, has been meet. See Amchem Prod.. Ine. v. Windsor, 521 U.S.

- 591, 614 (1997); Gen. Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 161 (1982). To obtain
certification under Rule 23, the proposed classes must satisfy all four prerequisites Qf Federal

Rule of Civil Procedure 23(a) and one of the three sﬁbsections of Rule 23(b). See Amchem, 521

U.S. at 614; Thomas v. Albriﬁht, 139 F.3d 227, 233—234-(D.C. Cir. 1998).

The four prerequisites of Rule 23(a) are as follows: (1) the class is so numerous that
joinder of al 'mémbers 1s impracticable; (2) there aré queétions of law or-fact éommon to the
class; (3) the claims or_defensés of the represen‘gative pafties are typical of the claims or defenses
of the élass; and (4) the rcpresentaﬁve parties will fairly and adequately protect the interests of
the class.” Fed. R. Civ. Proc. 23(a). These four requirements are referred to as numerosity, |
commonality, typicality, and adeqﬁacy-of representatidn. Each of these requirements is addressed
below.

Plaintiffs must also show that the class is maintainable under Rule 23(b). In ﬂllS caée;.
plaintiffs seek ceﬁiﬁﬁétion under Rule 23(b)(3). As such, plaintiffs must show that "questions of
law or fact common to the niembers of the class predominate over any questions affecting only
individual membér‘s,.and that a class action is superior to other available methods of adjudication
of the contrbveréy." Fed: R. Civ. P. 23(b)(3). These requirements are referred to as
predominance and s‘upefiority. Rule 23(b)(3) further provides that matters pertinent to the
findings include: |

(A) the interest of members of the class in individually contr_olliﬁg the prosecution or

defense of separate actiqns; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class; (C) the desirability or




_ undesitability of concentrating the litigation of claims-in the particular forum; (D) the
- difficulties likely to be-encountered in the management of a class action,

Fed. R. Civ. P. 23(b)(3).

In otder to make the required findings of predominance and superiority to certify a class
under Rule '23(b), it is necessary to identify the substantive law issues which will control the
outcome of the Litigation. See State of Alabama v. Blue Bird Body Co., 573 F. 2d 309 (5™ Cir.
1978). As already noted, plaintiffs aliege_ a price-fixing conspiracy in violation of Section 1 of
the Sherman Act and seek recovery under the. Clayton Act. The plaintiffs must, therefore, prove
the conspiracy and establish civil liability by showing injury to business or property. See 15
US.C. §§ 1, 15. Thus, in-order to pre_vaﬂ on an antitrust price-fixing claim, plaintiffs must prove

three elements. See; e.g.. In re NASDAQ Market- Makers Antitrust Litig., 169 F.R.D. 493, 517

(S.D.N.Y.1996). First, plaintiffs must prove that their was a conspiracy to fix prices in violation
of the antitrust laws. Id.” Second, plaintiffs must prove the fact of damage or the impact of
defendants' unlawful activity. Id. Third, plaintiffs must prove the amount of damages sustained
as a result of the antitrust violations. Id. At this stage of the litigation, however, plaintiffs need
only show that the requirements of Rule 23 have been meet. See Wagner v. Tavlor 836 F.2d 578

(D.C. Cir. 1987); Littlewolf v. Hodel, 681 F. Supp. 929, 938 (D.D.C. 1988). Specifically, under -

Rule 23(b), plaintiffs must show that common or general proof will predominate with respect to
cach of the elements of their antitrust claim, and that proceeding as a class action is superiot to
other éwailable methods of adjudication.

The Court will not make a preliminary inquiry into the merits of the plaintiffs claim in

determining the whether to certify the class. See Eisen v. Carlisle and Jacquelin, 417 U.S. 156,




© 177-178 (1974);° In re Lorazepam & Clorazepate Antitrust Litigation, 202 F.R.D. 12, 21 (D.D.C.

2001); Hodel, 681 F. Supp. at 938. The Court will, howe\-fer, "scru‘:c_inize plaintiffs' legal causes
of action to deterimine whether they are suitablle“ for resolution on a class-wide basis." McCarthy
V..KlemAienst,, 741 F.2d 1406, 1413 (D.C. Cir. 1984) (citing Livesay, 437 U.S. at 469 & n. 12;
Moore.v. Hughes Helicopters. Inc., 708 F. 2d 475, 408 (9‘5- Cir. 1983). The Court must accept the
substantive allegations contéjﬁed in the plaintiffs' .complajn‘;s as t:fue, but will consider matters
beyond the pleadings to ascertain whether the asserted claims or defenses are susceptible of

tesolution on a class-wide basis. See Kliendienst, 741 F.2d at n.8, 1419 (asserting that the trial

court may consider relevant evidence which tends to support or refute the existence of a class);

see, ¢.g.. Shelter Realty Corp. v. Allied Maintenance Corp., 574 F.2d 656 661, n.15 (2d Cir.

1978).

This Cireuit, in Wagner v. Taylor, further elaborated on the issue stating;

Itis readily apparent that a decision on class certification cannot be made in a
vacuum. While, of course, a court does not possess 'any authority to conduct a
- preliminary-inquiry into. the merits of a suit in order to determine whether it may

9Defenda1’1ts urge the Coutt to, "probe behind the pleadings,” Falcon, 457 U.S: 147, 160,
and "conduct a rigorous analysis to examine and understand the relevant industry in making a
Rule 23 determmatlon " Domestic Air, 137 F.R.D. at 685 n.10. The Defendants seem to argue
that the Court should resolve factual discrepancies before determining whether proceeding as a
classis appropriate. Although Defendants are correct in asserting that "class determination .
generally involves considérations that are 'enmeshed in the factual and legal issues comprising
the plaintiff's cause of action,”" Coopers & Lybrand v. Livesay, 437 U.S. 463, 469(1978)
(quoting Mercantile Nat. Bank v. Langdeau, 371 U.S. 555, 558 (1963)), the Court finds that an
investigation ifito the merits of the case at this time would run afoul of Eisén. See 417 U.S. 156,
177-78. The Courtnotes the recent cases cited by defendants (e g. Newton v. Merrill Lynch,

. Pierce, Fenner, & Smlth Ine., 259 F.3d 154 (3" Cir. 2001), Szabo v. Bridgeport Machs. Inc., 249

F.3d 672 (7% Cir. 2001)) Whlch ‘question the contimiing V1ta11ty of Eisen by suggesting that courts
should make whatever legal and factual inquiries are necessary under Rule 23. This circuit,
however, has not taken that step. See Curtin v:-United Airlines, Inc., 275 F.3d 88, 92 (D.C. Cir.
Dec. 28, 2001) (citing the holding and the relevant dicta iri Eisen as prohlbltmg a prellmmary
inquiry into the merits at the class certification stage).
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_ be maintained as a class action,' [citing Eisen] it is evident that some inspection of
~ the circumstances of the case is essential to determine whether the prerequisites of

Fedetral Civil Rule 23 have been met. Necessarily, the court must examine both

the claims presented and the showing in suppott of class certlﬁcahon for their

adherence to the requirements of Rule 23.

836 F.2d at 578.

In suminary, although the Court must ascertain the relevant issues involved and come to a
fill understanding of the facts as they relate to the Rule 23 requirements, at this time it would be
improper for the Court to conduct a preliminary investig'atiqn into the merits of the case to decide
whether plaintiffs have satisfied their burden in establishing the existence of a class.

III. Class Certification in Antitrust Actions
The treble damages provision of the Clayton Act, 15 U.S.C. § 15, was desigiﬁed to

encourage private enforcement of the antitrust laws by offering generous recommpense to those

harmed by the proscribed conduct and simultaneously to erect a deterrent to those contemplating

similar conduct in'the._future. See Hawaii v. Standard Oil Co.., 405 U.S. 251, 262. Moreover, it

has Iohg.been recognized that class actions play an important role in the private enforcement of

antitrust actions. See id.; sce also Brown v, Pro Football Inc., 146 F.R.D. 1, 4 (D.D.C. 1992)
("the framers of 'R_ule 23 seemed to target such cases as this [antitrust action] as appropriate for
class determination™); Inre Plastic Cutle

Antitrust Litig., No 96-CV-728, 1998 WL 135703, at

*2 (E.D. Pa. 1998)("Class actions are widely-recognized as being particularly appropriate for the
litigation of antitrust cases alleging éprice~ﬁxi_ng conspiracy...."); In re Playmobil Antitrust
Litig., 35 F. Supli. 2d 231, 238 (E.D.N.Y. 1998) ("[a]ntitrust claims are well suited for class

actions"); see also Shelter Realty, 75 F.R.D. at 38 ("The class action device is well-suited to

afford the desired access."). Further, courts tend to favor cla,_s's cettification when in doubt. See

Playmobil , 35 F. Supp.2d at 239 (citing In re Control Data Corp. Sec. Litig.. 116 F.R.D. 216,
10




219(D. Minn. 19_8'6)l) ("Because of the important role that class éctiohs play in the private-
enforcement of antitrust actions, courts resolve doubts in favor of certifying the class.");
Eisenberg v. Gagnon, 766 F.2d 770, 785 (3d Cir. 1985) ("The interests of justice require that ina
doubtful case . . . any error, if there is 6 be one, sllould be comﬁﬁtt_ed in favor of allowing a ¢lass |
action.").

IV. Analysis'

This analysis focuses on the requjf_emgnts of Rule 23 for the maintenance of a class
action. Thisisa précedmal ruli'_n‘g.and as such thg Court expresses no opinion on the merits of
thé case. In addition, the Court will consider amending this decision pursuant to Rule 23(c)
should developments in the case.waﬁaﬁt such action. This may include the creation of subclasses
and could even include decertifying the classes should it become clear that certification was not
proper.’!

A, Rule 23(a) Requirements

YAs a preliminary matter, the Court will briefly address the Niacin defendants standing
argument. See In re NASDAQ Market -Makers Antitrust Litig., 169 F.R.D: 493, 504-05
(SDN.Y. 1996) ("Standing to sue is an essential threshold which must be crossed before any
determination as to class representation under Rule 23 can be made.”). Defendants argue that the
named plaintiffs lack standing to sue because they lack a personal stake in the outcome of the
controversy. See Niacin Mem. at 18 -19. Essentially, the Niacin defendants conflate this
argument with their argument that the named representatives are not adequate because they did
not purchase all of the vitamins products involved. While this will be more thoroughly addressed
below with respect to the adequacy prerequisite, the Court is not persuaded that this fact
establishes that the named plaintiffs lack standing. Defendants have offered virtually no support
for this argument. On the record before the Coutt, the plaintiffs' proposed classes of direct
purchasers have standing to sue.

HRule 23(c)(1) provi‘des, in pertinent part, "An order under this subdivision may . . . be
altered or amended before the decision on the merits." Rule 23(c)(4) states: "When appropriate
. a class may be subdivided into subclasses...." Fed. R. Civ. P. 23. While the defendants have
a:rgued that subclasses rather than certifying the proposed cLasses the Court is convmced that
certifying the classes as proposed is proper at this time.
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1. Numerosity
The first prerequisi-té_folf certification is that the class be so large that joinder of all class
members would be ilhpraCtic'ab_le. Fed. R. Civ. P. 23(a)(1). There is no set number requirernent

as long as plaintiffs provide a reasonable basis for their estimate. See Lorazepam, 202 F.R.D. at

26; Kifafi v. Hilion Hotels Retirement Plan, 189 F RD 174,176 (D.D..'CT 1999)("So long as
plaintiffs provide a reasonable basis for the estimate provided, the numerosity requirement ¢an be
satisﬁed without precise numibers."); Pigford v. Glickman, 182 F.R.D. 341, 347 (D.D.C. 1998)
("Mere cﬁnjecturéb without more, is insufficient to establish nume_r‘osity, but plaintiffs do not
have to provide an exact nurihber of putative class members in order to satisfy the numerosity
tequirement."). Further, courts often take the geographical location of the proposed class
memberé into consideration when deciding whether or not certification is appropriate. See
Vargas v. Meese, 119 F.R.D. 291, 293 (D.D.C. 1987) ("Not only is size a factor in determining
whether joinder is iﬁpracticable, thie geographical dispersion of class members has also been
found to be a factor presenting an obstacle to joinder."); see also Pigford, 182 FRD. at 348
(“That [geographical dispersion] alone is sufficient to establish numerosity, especially where the
class members are located in different states.”).

PIa;inﬁffs have not given a precise number of class membg:rs at this stage but allege the
total number of class members .will be in the "hundreds" or "thoﬁ_sands," and, that members are
ge‘ographically dispersed. Pls. Mem. at 10; .Pl.s. Reply at 75. Defen’da.nts do not dispute that this
requirement is met with respect to the alleged overall vitamins produ‘c_;t class, however, certain
defendants argue there are too few purchasers of particular vitamins (niacin and biotin) to meet
the numerosity requirement. Niacin Mem. at 22; Joint M@m; at 3. Hewever, defendants'
argument is misplaced as plaintiffs al;_e not aﬁeﬁlpﬁng to certify individual vitamins and
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individual vitamin products classes. Rather, plaintiffs’ complaiﬁts_élleg_e two conspiracies; one
consisting of various vitamins and vitamins products, and one consisting of choline chlbm'de. It
is clear ﬁi‘a‘t the two proposed classes more than meet the numérosit‘y requirement of Rule 23(a)
as proposed class members are likely to numbeér in the hundreds.

2. Commonality

Rule 23(a)(2) requires that there are questions: of law or fact common to the class. Fed. R.
Civ. P.23(a)(2). “The commonality test is met when there is at least one issue, the resolution of

which will affect all or a significant number of the putative class members.” Coleman v. Pension

‘ Benef_lt Gu'ar. Corp.,-196 F.R.D. 193, 198, (DDC 2000) (quoting Lightbourn v. County of El

| Paso, 118 F.3d 421, 426 (.5”-1 Cir. 1997)). The commeonality réquirement is often easily met. See
Walsh, 130 F.R.D. 260, 268 (noting th_git courts have found that the commonality threshold is .1‘101:
high).

Plaintiffs argue that their antitrust claims involve several legal and factual issues which
aré comrhon fo the putative clﬁsses. Speéiﬁcally, plajntiffs identify the following issues that they
claim are common to each member of the proposed classes: (a) -Whemer defendants and co-
conspirators combined, agree_dﬁ, and conspired among themselires&to ﬁx, mainta;in, or stabilize
prices of, and allocate markets for the vitamins, vitamin premixes and other bulk vitamin
products which are the subject of the Complaints; (b) the existence and duration of the horizontal
agreements alleged in the Complaints; (c) whether the defendants named in the Complaints were
members of, or partici‘pant‘s in the contract, combination and/ or conspiracy alleged therein; (d)
whether the defendants and co-éonspirators took steps to conceal their conspiracy from plaintiffs
and class members; (¢) whether and to what ex-te;nt‘the hoﬁzontal conspiracy all_e'ged in the
Complaints caused.inzjury to the: bUSiness or property of plaintiffs and the plaintiff classes, and the
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appropriate measure of damages; (f).whether-ag'_ents-, oﬂicér__s 61_* employees of defendants and CO-.
conspirators participated in telephone calls, meetings and other communications in furtherance of
the conspira_ci.es’. alleged in the Complaints; and (g) whether plaintiffs and members of the classes
sought are entitled fo declaratory or injunctive relief. See Pls. Mem. at 12-13. Similar issues
have been found to satisfy the commionality requirément in other antitrust cases. Seg, .g.,
Lorazepam, 202 F.R;DI. at 27; In re Ampicillin Antitrust Litig., 55 F.R.D. 269, 273 (D.D.C. |
1972); NASDAQ. 169 F.R.D. at 510. |

Further, in deciding to transfer this litigation to the Court, the Judi‘cial Panel on

Multidistrict Litigation found that the actions present common issues of fact. See OrderIn re

Vitamins Antitrust Litig., MDL - 1285 (J.P.M.L. 1999) Defendants do not really dispute that |
plaintiffs ha‘_we met their burden with regard to thlS ;‘equi:ement. The Court, therefore, has no
trouble finding that this requirement has bceﬁ met. However, the plaintiff_s will still be required
to establish that the common issues predominate in.this litigation: The Court will address this
issue in considering the predominance requiferﬁent of Rule 23 (b).

3. Typicality

The third prerequisite re'quirés finding that the "claims or defenses of the representative
parties are typica; of thé claims or defenses of the class.” Fed. R. Civ. P.23(a)(3). The purpose
of this requirement is to ensure ".that.the clé.ss. representatives have suffered injuries in the same
geﬁeral fashion, as absent class _membé_r.s;”- Thomas v. Albright, 139 F.3d 227, 238 (D.C. Cir.
1998). Further,_f‘[a]s with the .rje_qui_xément of commonality, the. facts and claims of each class
member do not hzii,ve to be identi_cal to support a finding of typicality.” Id. at 238. The typicality

and commonality requirements tend to merge. As described in Falcon:
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The commonality and typicality requirements-of Rule 23(a) tend to merge. Both serve as
guideposts for determining whether under the particular circumstances maintenance of a
class action is economical and whether the named plaintiff’s claim and the class claims
are so interrelated that the interests of the class members will be fairly and adequately
protected in their absence.

457 U.S.at 158, n.13.

my

The typicality requirement is satisfied "if each class member's claim arises from the same

- course of events that led to the ciaims of the representatives parties and each class_ member makes
sinﬁl-af legal arguiments to prove- the defendant's liability." See Lorazep am, 202 F.R.D. at 27

{(quoting Pigford, 182 F.R.D. at 349). Moreover, this reqﬁiremeﬁt 'has' been liberally construed by
courts. See Scholes v. Stone., McGuire & Benjamin, 143 F.R.D. 1.81’ 1.85 .(N.:D. IIL 1992); Inre
Disposable Contact Lens Antitrust Litig., 170 F.R.D. 524, 532 (M.D. Fla. 1996).. Speciﬁcally in
the antitrﬁst context, typiéalit_y "will be established by plaintiffs and all class members alleging
the same antitrust violations by defendaﬁt's." Playmobil, 35 F Supp. 2d 231, 241. |

As described above, the Vitamins Complaint and the Choline Chloride Co?nplaint

describe claims of all class members arising from the defendants'.alle_ged illegal activities
concerning ﬁxing_pfice_s and ma:rk“;:t allocation. Plaintiffs argue the allegations of a price fixing
conspiracy and market allocation across vitamin product lines in the vitamins products class and
of price fixing in the choline chloride class rest on the same legai theories and allegedly arise out
of the same réspective courses of conduct by the defendants. Certain defendants contend that the
plaintiffs héve. not met the typicality requirement because the putative class would be an
amalgam of "diverse businesses, facing different competitive environments and paying widely
different prices." Niacin Mem. at 31. Defendants argue that the proffered representativés.would
not have the incentive to prove all of the elements of their claims because the class is "over broad
and comprised of multiple conspiracies." Id. Further, class claims would "differ greatly in terms
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of products purchased, the déféndanté from whom they pﬁrchaééd, and the differing scopes and
* duration of conspiracies." Id. Defendants point out, as an exa:tﬁple_, that "named plaintiff
Ml_'dweAs.tem‘Pet has n'éver purchased any niacin from any of the Naicin Defendants." Id.

The Court agrees with the plaintiffs. The plaintiffs claims stem from the defendant's
unl-‘gwfxﬂ price-fixing cOnSpiracies With respect to choline chloride and vitamin products - this
theory of an overarching conspiracy to fix prices and allocéte the market in violation of antitrust
laws wﬂl be common {o all class mémbers. See In re Flatglass Antitrust Litig., 191 F R.D. 472,
480. ("T_h_e overarching scheme is the linchpin . . . regardless of the product purchased, the
market invbived 6r fhé price ultimately paid. Furthermore, the various products purchased and
the different amount of damage sustained by individual plaintiffs do not negate a finding of
typicality, provided the cause of action arises from a common wrong."). The typicality

requirement does not mandate that products purchased, methods of purchase, or even damages of

the named plaintiffs must be the same as those of the absent class members. See In re Potash

Antitrust Litig., 159 F.R.D. 692, 691 ( D. Minn. 1995) ("Nor will differing damages, resulting

from vatied methods of procuring and purchasing the product, defeat satisfaction of Rule
23(a)(3)."). As one court stated:
[TThere isl.nothing: in Rule 23'.(a)(3) which requires the named plaintiffs to be clones of
each other or clones of other class members. The diversity of named plaintiffs who differ
in their methods of operation and conduct is often cited by defendanis as an impediment
to class certification. However, as long as the substance of the claim is the same as it
would be for other class members, then the claims of the named plaintiffs are not atypical.
In re Catfish Antitrust Litigation, 826 F. Supp 1019, 1036 (N.D. Miss. 1993). The Court

concludes that the factual circumstarices and legal claims of the named plaintiffs are sufficiently

typical of the absent class members. The typicality requirement, therefore, is satisfied.
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4. Adequacy of Representation
The ﬁﬁal requirement of Rule 23(a) calls for the representative parties to "fairiy and
adequately protect the interest of the class, Fed. R. Civ. P. 23(a)(4). This Circuit has held that
"[t]he final element of .Rule' 23(a) necessitates an inquiry into the adequacy of representation,
including the quality of class counsel, any disparity (;f interest between class representatives and
members of the cldss,_?ommunit:ation between class counsel and the class and the overall context
of the litigation." Pigford, 182 I.R.D. at 350 (citing Twelve John Does v, District of Columbia,
- 117 F.3d 571,575 (D.C. Cir. 1997)). |
Partics do not dispute the quality of clas% Qounsel - they are experienced antitrust 1awyers
who have shown that they are willing and able to vigorously pursue this case. Defendants do
argue; however, that the _clé‘ss representatives will inadequately r'epfes’ent the absentee class
- mefnbe_r’s due to-antagonistic intetests. Specifically, certain defendants argue: (1) that plaintiffs
"shuffling" of the pa?:rned_cl&ss representatives is proof of the i'nadeéuacy of the representation
_ b’ec;,ause representatives of 'cértjai‘n_ products have .d_:fopped out; (2) tha-t the named representatives
did not purchase ¢very vitamin effected by the alleged conspiracy from every defendant; and, (3)
that the named representatives are not "conscientious represéntative[s] " as they have not
shouldered their normal burdens incidé'nt to this litig-ation. See Merck Mem. at 15-16; Niacin
Mem. at 32-33. The Chol'in_e.Chlo'ride defendants argue that uniqué. defenses and conflicts, as
well as, class representatives' lack of familiarity with the case and willingness to control litigation
preclude a finding of adequacy. Choline Chloride Mem. at 35-38.
The plaintiffs have offered the following named class representatives of the Vitamin
Prodﬁcts Class: Ammal Science Products, ‘Inc.'; Midwest_em Pet Foods, Inc.; Shaklee Corp.;
Donaldson & Hasenbein, Inc. t/a J&R F eeds; Ceﬁtral CoMecﬁcut Cooperative Farmers'
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Association, Pﬂgrim's Pride Corp.; United Cooperative Farmers; and, Allied-Feed, Inc.” The
plaintiffs have pffered fhree named class representatives in the Choline Chloride Complaint:
Animal Science Pfdducts, Inc., Midwestern Pet Foods; Inc., and Pilgrim's Pride C.orp.. The Court
finds that the plaintiffs have vigorously pursued this lawsuit to date which has already yielded
substantial benefits for all class members. Plaintiffs have shown that the proffered
repr_eseﬁtative‘s possess a sufficient knowledge of the nature and scope of the claims asserted by
the plaintiffs and the class. See Pls. Reply rat_61-65.

Furthérmore, as to fhe vitamin products class, plaintiffs have alleged that defendants have
participated in a unitary overarching c(')ﬁsﬁira'cy which éncoﬁ}passed a number of identified
vitamins, As all'egé_d co-c_0nsp1'_rators¥ 49fendants are joint and severally liable to each and every
class member for damage's sustained on all class members' purchases of all vitamin products
encompassed by the conspiracy class plaintiffs have alleged. Tt is irrelevant to this prerequisite
that the representatives have ncﬁ purchésed all products bebgus’e their incentive to produce
evidence ,és to the entire conspiracy will be the same. See Linerboard, 203 F.R.D. atn. 8 ("The

fact that the purchases were not made from all the defendants, or that all the methods through

which the conspiracy was allegedly effected were not utilized against the named plaintiffs is not

djépositive of their ability to represent the class.™ quoting Potash, 159 F.R.D. at 691).

Defendants arguments to the contrary are not persuasive.

2The Vitamins Comp]alnt (Second Consolidated Amended Class Actlon Complaint, filed
June 1, 2000) lists 16 additional plaintiffs. However, plaintiffs moved to dismiss the following
plaintiffs: AG Mark Inc., Dad's Products Co., Inc., Freeman Industries L.L.C., Hi-Tek Rations,
J. Crookshank, T. Crookshank, A. Kardoes, O Kardoes Lakeland Cash Feed Co., Livengood
Feeds, Inc., McDuiffy Feed & Supply, Inc., Nature's Value, Inc., Nutritional Specialists, Wright
Bnrichment, Inc., Seltzer Chemicals, Inc., 1700 Pharmacy Corporation, JBDL Corporation, and,
Horizon Laboratorles Inc. This motion was granted in an Order dated December 19, 2000.
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Class representatives are not required-to have detailed understanding of the nature and

 facts of their case, rather they must be willing and able "to vigorously prosecute the interests of

the class through qualified counsel." Nat'l Ass'n of Reg'l Mled; Programs. Inc. v. Mathews, 179
U.S. App. D.C. 154, 551 F.2d 340, 345 (D.C. Ciz. 1976), cert. denied, 431 U.S. 954, 53 L. Ed. 2d

270. Plaintiffs have made a threshold showing that their proposed class representatives are
Wﬁling and able to prosecute théir case through experienced class counsel. Al_sﬁo, because the
plaintiffs have alleged an overarching single conspiracy with respect to each class, all named
plaintiffs will have the same incentive to the case as any absentee class member. This incentive
is in no way diminished by the fact that named plaintiffs ‘pu_‘rc_hased only some of the various
vitamin products or that the named reprEse‘nj;aﬁves may have used different methods of purchase.
The Court finds that the plaintiffs have shown that the remaining _(ﬁlass representatives.in
both the vitamins product cléss and the choline chlotide class will adequately represent the absent
class members. - Plaintiffs have met their burden in establishing the requirements of Rule
23(a)(4).
B. Rule 23(h)
Having g:stablished- that the proposed classes meet the requirements of Rule 23(a),

plaintiffs must also show that the requirements of Rule 23(b) aie:mct-. As previously stated,

- plaintiffs claim that their proposed classes fall under 23(b)(3), therefore, plaintiffs must show that

comriton questions predorﬁinate over non-common questions and that class resolution is superior
to other methods of adjudication. Fed. R. Civ. P. 23(b). Much of the Court's analysis in the
predominance and superiority inquiry shali apply to the two proposed classes. However,

individual concerns raised by certain defendants shall be addressed separately.
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1. Predominance _
The predominance inquily-implicates the comm'onality requirement of Rule 23(a)(2). See

Linerboaid, 203 F.R.D. at 29; Stephenson v. Bell Atlantic Corp, 177 F.R.D. 279, 286 (D.NLJ.

1997). Thus, the common issues 1dent1ﬁed as sufficient under Rule 23(a) must be shown by the

plaintiffs to predominate over the non-common issues - the common issues do not have to be

shown to be dispositive. Sﬁ? e.g., Lorazepam, 202 F.R.D. at 29; Potash. 159 F.R.D. at 693;
accord 7A Wright, Federal Practice and Procedure § 1778 ("[W]hen one or more of the central
issues in the actioﬁ are cominon to the class and can be said to predominate, the action will be
con51dered proper under Rule 23 (b)(3) even though 1mp0rta11t matters will have to be tried
separately. Typlcally thls situation arises in antitrust . . . actions."). There is _no definitive test for
détermining whether common issues predominate, however, in general, predor_ninanc,e is met
"when there exists generalized evidence which proves or d_ispro'ves an element on a simultaneous,
class-wide basis, since such proof obviates the need to examine each class members' individual

position.” Potash, 159 F.R.D. at 693. Antitrust actions involving allegations of price-fixing have

frequently held to predominate in the class certification analysis. See Lorazepam, 202 FR.D. at

30; Potash. 159 F .R;D._ at 693; In re Workers' Compensation, 130 F.R.D. 99, 108 (D. Minn.
1990); Ampilicillin, 55 F.R.D. at 276; Stephénson, 177 F.R.D. at 288-89; In e Lease Qil

Antitrust Litig.. 186 F.R.D. 403, 428 (S.D. Tex. 1999); Lumco Indus., Inc. v. Jeld-Wen, Inc., 171

FR.D. 168, 173 ( E.D. Pa. 1997).

As previously noted, the predominance inquiry also requires the identification of the

 elements of the substantive law at issue. Here, plaintiffs will have to show that the evidence they

propose to employ with respect‘to proving the defendants’ civil antitrust liability is common to
the class as a whole. See Domestic Air, 137 F.R.D. at 684, Plaintiffs will have to prove (1) that
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there was a conspiracy to fix prices in violation of antitrust law; {(2) that prices were fixed
pursuant thereto; and, (3) that plaintiffs purchased products, which.as a result of the conspiracy,
were higher than they should have been. Id.

Parties vigorously debate whether the plaintiffs have met the pr.edominance.requirement.
Plaintiffs argue that predominance is satisfied because they have alleged a h_orizqntal price-fixing
conspiracy and in such cases the common issues of law or fact necessarily predominate.
According to the pla:irjﬁffs, the overriding issues are whether a price-fixing conspiracy exists, and
the parameters and effect of the conspiracy - the plaintiffs contend these issues are common. See
Pls. Mem at 18 - 19. Further, plaint_iffs_maintaih they will offer proof of: (1) the existence of the
conspiracy, including scope and duration, by offering class-wide evidence of what defendants and
their co-conspirators said and did; (2) the defendants' fraudulent concealment of the conspiracy;
and, (3) the conspi'racy's, impact on prices paid by class members, including measure of damages,
by offering the-aﬁalys-is of plaintiffs' expert economist. Pls. Reply at 2. Plaintiffs also suggest
that courts ha_ve held, as a "general rule," that successful price-conspiracies invariably injure

purchasers and that somé courts recognize this as a presumptio_h. Pls. Reply at 23 (citing In re

.Ma'ster Key Antitrust Litig., 528 F.2d 5, 12n.11 (2d Cir.-1975); In re Auction House Antitrust

I_L‘ag_, 193 F.R.D. 162, 166) (S.D.N.Y. 2000)). Even if the Court does not recognize this
prés‘umptibn, the plaintiffs a:rgue,_ they will present sufficient generalized proof concerning the
alleged conspiracy, antitrust injury, and démages_

Defendants argue that certifying the proposed classes would not be proper under Rule
23(_1;)_(37) because individual issues would in fact predominate over class issues where, as here,

class members purchased widely different products in completely unrelated markets. The
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proposed class, as characterized by the defendants, is t(')o‘ sprawling and diverse.” Specifically,
the vitamins defendants argue that non-common issues will predominate because plaintiffs'
prqp_o_sed class _encompassés_ separate and independent conspiracies. ﬁ Merck Mem. at 16.;
Niacin Mem. at 22-24. Defendants point out that each of the vitamins products differ in the
following ways: manufacturing'process_; use as end products (i.e., nof interchangeablé or
substitutable); price; pool of manufacturers; pool of purch_asers; énd, alleged time period of the
particular conspiracy. See Merck Mem. at 18. Defendants further point out that plaintiffs may
have purchased certain products at prices not shown to have been affected by the alleged
conspiracy; that there were wide variations in methods of purchase and in prices actually paid;
that defendants were not "competitors"; that the non-settling defendants orﬂy produced some, and
not all, of the vitamins involved in the alleged vitamins conspiracy which precludes liability for
such a vast conspiracy. As a result of these disparities, defendants argue that plaintiffs cannot
offer conﬂmo’n class-wide proof of a single conspiracy, of impact, or of damag_es, and, thus,
individual issues will predominate.

The choline chloride defendants make essentialiy the same arguments to urge that
plaintiffs have not met their burden Wi_th'respect. to predominance. They contend that individual
issues will predominate with respect to impact bef.:ause: (1) there are differences in the manner
and circumstances of each class members purchases of choline chloride; (2) prices of choline
chloride varied significantly by formulation and from supplier to supplier; (3) impact was

different in different years due to unique factors to certain time periods of the alleged conspiracy.

“In fact, Degussa, Lonza, Reilly, and Nepra, the so-called Niacin defendants, concede
that class action in this case would be appropriate on a.more narrowly defined scale and concede
and are willing to stipulate to a properly defined "Niacin Purchasers Class" for claims relating to
the purchase of niacin and niacinamide. See Niacin Surreply at 2.
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See Choline Ch](iride Mem at 11-27.

The Court is not convinced by defendants' arguments and finds thafthé plaintiffs have.
made the requisite showing that the common issues will predominate with respect to the
existence of the overarching vitamins conspiracy and the choline chloride conspitacy. As the
plaintiffs point out, the allegations of price-fixing relate to the defendants' conduct, therefore
proof will not vary among the class members. The Court alsoI finds that plaintiffs have offered a
colorable method by which they intend to prove impact on a clas; wide basis. The issue of
damages with respect to each class member may introduce many indi_vidual issues, however, this
is not enough to defeat certification. If lthe _circumsta_n_ces that the defendants point to are true,
with respect to the identified vitamins, premixes, and bulk vitamins, the defendants' arguments
demonstrate merely that pléintif_fs may be unable to prove all that they claim in a determination
bn the merits. Or, perhaps defendants' a:rguménts point to-the poSsibility that, as this litigation
- proceeds, the putative vitamins classes should be further divided into subclasses pursuant to Rule
23.(0) as many of the issues relating to actual damages are m fact individualis_tic. Defendants'
arguments, however, do not persuade the Court that non-common issues predominate. The Court
will now turn to assessing the évidence as_tp how the class plaintiffs intend to show antitrust
injury on a class-wide baéis.

a. Antitiust Violation - Conspiracy to Fix Prices

The Court finds that plaintiffs have made a threshold showing that the proof they intend
to offer at trial as to the alleged vitamins conspiracy and choline chloride conspiracy will be
common to the class and generalized. The alleged vioiations of a price fixing conspiracy and
market allocation Wiil focus on the acﬁons_ of the defendants, and, as such, inroof for these issues
will not vary among class members. See Lorazepam, 202 F.R.D. at 29 ("As is true in many
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antitrust cases, the alleged violations of the antitrust laws at issue here respecting price-fixing and

monopolization relate 'solely to Defendants’ conduct, and as such proof for these issues will not

vary among class members." citing Potash, 159 FR.D.at 694); Lumco. 171 F.R.D. at 172 ("The
fact-finder's focus of inquiry Will be on the . . . Defendant's words and actions; it will not vary

- among individual class members. Several courts have. held that when a defendant is alleged to
.haV¢ participated in a nationwide price-fixing co,n_spigacy,_ impact will be presumed as a matter of
law, and the predominance réquir.emen? qf Fed. R. Civ. Pro. 23(b)(3) will be satisfied.");
Ampicillin, 55 F.R.D. at 278 (finding that "ﬂle_exi_stche Qf a éonspiratoria.l agreement among the
defendants to le_s‘s'en competition in and exclude competitors from the manufacture and sale of
ampicillin and other semisynithetic penicillins, and to secure power over the price of these drugs,
as well as the activities which carried out the alleged agreement and resulted in damage to the
plaintiffs, are common items of -proo_f which predominate over isSues of damages peculiar {0 each
claimant™); 4 H. Newbérg & A. Conte, Newberg on Class Actions § 18.28 at 18-98 (3d ed. 1992)
("As a rule, the allegation of a price-fixing conspiraéy is sufficient to establish predominance of
common questions.").

Tﬁe defendants base their arguments in this area on their characterization of the vitamins,
vitamins-pr_erﬁ_ixes, and 1t-iulk vita:_mins markets as too comiplex, fragmented and diverse such that
c'ommOn issues cannot p;edom_ina‘te. Cou:ﬁ:-shave 'often rejected claims by defendants that the
industry, pricing structure, prod‘ucts, and transactions with each other and with their customers
are so complex, varied, fragménted, and diverse that common issues cannot predominate. In

addition, courts have certified classes in the such cases. See Dom_es-tiq_'Ai-l_‘. 137 F.R.D. at 677,

>

Potash, 159 F.R.D. 682; In re Commercial Tissue Products, 183 F.R.D. 589 (N.D. Fla. 1998},
Lumco, 171 F.R.D. 168; In re Wirebound Boxes Antitrust Litig.. 128 F.R.D. 268 (D.Minn,
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1989); Inre Fine Paper.Anﬁu'us'f_Liﬁg.,_ 82 F.R.D. 143 (E.D. Pa. 1979); In re Corrugated
Container Antitrﬁst Litig‘ ., SO FR.D. 244 (S.D. Tex. 1978).

Defendants vigorously argue that this line of cases should not be followed where, as in the
instant case, the products are so diverse as.to comprise many relevant ant_iﬂust markets.

Defendants urge following a line of cases in which class certification was denied in horizontal

price-fixing cases. See, e.g., Blue Bird Body, 572 F.2d at 328; Windham v. Ar_nerican Brands

Inc., 565 F.2d 59, 67-68 (4“‘ Cir._1‘977);'Bur_kha1ter Travel Agen.c_v v. MacFarms Intl, Tnc, 141

FR.D. 144,153 (N.D. Cal, 1991)."* The Court is not persuaded. The defendants' arguments are
based o.n the assumption that there could not have beén a Sin’gle conspiracy. They claim there’ |
were multiple conspifacies, if any existed at all. The defendants improperly re-characterize the
plaintiffs' alle-ga_'tio.ns. The plaintiffs have not alleged multiple conspiracies - ﬂley have alleged a
single price fixinig conspiracy as to vitamins a:nd as to choline chloride, and impreper market
allocation. As the Supreme Couft stated: "[T]he character and effect of a conspiracy are not to be
judged by dis’memﬁaering itand viewing its separate parts but only by looking at it as a whole."

 Continental Ore Co. v..Union Carbide and Carbon Co., 370 U.S. 690, 669 (1962). "This

principle S’h’ould not be discarded in the coﬁteXt of a class determination. Defendants' liability to
the potential class members is not to be determined by dismembering the conspiracy...." See In

re Sugar Indus. Antitrust Litig., 73 F-R.D. 322, 347-48 (E.D. Pa. 1976). In the context of an

appeal of the ¢riminal conviction for violations of the Sherman Act § 1, the Seventh Circuit

stated:

That many of the conspirators did not know each other, had no direct contact with each

YDefendants cite additional cases in their opposition brief. See Merck Mem. at 12, n.
11,12)) '
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other, and were not always interested in the same customiers was probably as
immaterial to the conspirators as it is to us now. . ... Because of the nature of this
conspiracy, it could not reasonably be expected that any onhe conspirator would have
full knowledge. :

United States c. Consolidated Packaging Corp., 575 F. 2d 11.7, 125, 127 (7" Cir. 1978).

In this case, that there were only a few manufacturers of ¢ach vitamin and. thus less
cormpetition in each rharket ifnay in fact support, ratﬁer than refute, plaintiffs' contention of a
single overarching conspiracy: The lack of competition may have been the direct result of the
defendants' alleged agreement to eliminate competition. Therefor_e,.the Court does not find

defendants' argument as to product diversity convincing."

- The Court is satisfied that plaintiffs' allegatiqns of a single overarching conspiracy with
respect to vitamin products and choline chloride, the evidence of the gpilty pleas,'® and, the |
results of discove_ry to date, are sufficient to warrant a finding that plaintiffs have Shown that
they will introduce _.general.ized evid'ence; common to the class, in attempting fo. prove the

alleged conspiracy and that this will predominate.

"*As this Court noted earlier in this litigation, "the inference to be drawn from the
plaintiffs' allegations is that the lack of competition among defendants for particular products or
particular geographlc areas was the direct result of their agreement to eliminate such
competition." Memorandum Opinion Re: Moiions to Dismiss at 21 (May 9, 2000) [hereinafter,

May 9, 2000 Op.] {citing In re Brand Name Prescription Drugs Antitrust Litig., 123 F.3d 599.(7®
Cir. 1997)).

®This Court has repeatedly rejected defendants’ attempts to imply that the guilty pleas and
class settlements to date suggest the existence of separate conspiracies rather than a single
conspiracy as alleged. Sec May 9, 2000 Op. at n.13: ("It is perfectly acceptable for the
government and plaintiffs to take different views of the scope of this conspiracy, even if plaintiffs
refer to the government’s. documents t0 support their clairs of the defendants’ involvement in
the alleged activities. Moreover the Court has ne evidence of the government’s view of the
scope of this consplracy, the fact that the government chose to divide thie conspiracy into separate
parts does not in any way support the, deferidant’s position that there could not have been a single
overarching consplracy M.
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h. Impact

The Court ‘ﬁﬁds that issues concerning antitrust impact ére also common t(._)‘th_e class.
and predominate. The plaintiff§ have made a sufficient showing that they intend to prove that
the defendants’ conspiracy to fix prices and to allocate the market for vitamin products and
choline chioride led to grti_ﬁcially high pr‘ices causing antitrust injury. At the class certification
stage, plaintiffs need only demonstra-te.that they intend to use generalized evidence which is
common to the class and will predominate over individualized issues with respect to proving
impact. It is not wnprecedented that courts have found common impact in ca_seé alleging price-
fixing despite individual negotiations, varied purchase methods and _different amounts, prices,

- and types of products purchased - as one court stated:

As long as the existence of a conspiracy is the overriding question, then the class has
met its predominance requirement . . . . To prove injury, plaintiffs need only
demonstrate they have suffered some damage from the unlawful conspiracy . ... Such
a showing may be made on a class basis if the evidence demonstrates that the
conspiracy succeeded in increasing prices above the competitive level.

Workers' Compensation, 130 F.R.D. at 109 (citations omitted); accord In re Plywood Antitrust

Litig., 76 F.R.D. 570, 584 (E.D. La. 1976) ("[I]f the members of each of the classes prove they
'purchased softwood plywood during the relevant period and that defendants conspiratorially
increased or stabilized plywood prices, then the trier of fact may conclude that the requisite
fact of injury occurred. Therefore, the fact of injury issues do not give rise to a host of
individual issues which destroys the requisite predominance of questions common to the
classes.™); In re Flat Glass Antitrust Litig., 191 F.R.D. 472 at 486 (W.D. Pa. 1999} ("More
mmportantly, the proof plaintiffs must adduce to establish.a conspiracy to fix prices, and that

defendants base price was higher than it would have been absent the conspiracy, would be
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common to all class members. Therefore, even though some plaintiffs negotiated prices, if
plaintiffs can establish that the base price from which these negotiations occurred was inflated
this would establish at least the fact of damage, even if the exient of damage by each plaintiff
ifaried.").

Some courts have found a presumption of common impsct in cases involving

allegations of horizontal price-fixing. See, e.g., Master Key, 528 F.2d. 5,12 1. 11 ("[I]f the

appellees establish.. . . that the defendants engaged in an unlawful national conspiracy which
had the effect of stabilizing prices above competitive levels, and further establish that the

appellees were the consumers of the product, we would think that the jury could reasonably

conclude that the appellants’ conduct caused injury to each appellee); Auction House, 193
F.R.D. 162, 166 (S.D.N.Y. 2000) ("Price fixing conspiracies, at least to the exten‘i they
succeed in fixing prices, almost invariably injure everyone Whoipurc.hases the relevant goods
or services"). In this case, the Court does not have to rely on a présumption of common
impact because the plaintiffs have established that their proof respecting impact or fact of
injury will be con:ni:lon to all membsrs._of the class and will predominate over individual
issues. The Court will now turn to the pleiintiffs proof conceming common impact for each of

the proposed classes.

1 Choline Chloride

In this case, the plaintiffs‘ do not rely solely on the judicial presumption of common
impact. The plaintiffs‘ economics expert, Dr. John Beyer, has detailed the approach that

plaintiffs intend to take with respect to establishing common impact. Dr. Beyer offers that he

analyzed the structure and characteristics of the choline chloride industry and the bulk
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vitamins industry. As-to choline chloride, Dr. Beyer performed an economic and structural
investigation of the choline chloride industry and found tha_.t_theré was product fungi.bility, a
high degree lof prbduct and geographie overlap among defendant competitérs,_ and that
defendants possessed substantial market power. Seg Beyer Choiine Chloride Decl. ﬁ_' 6, 10-
14. Based on this analysis, Dr. Beyer c_onclﬁded that "in the absence of a cdnspi-_racy,
defendants would bave cOmpf;ted ﬁcﬁvely:on fha __basis o.f price to all .membe;_._" Id. at 9 36.
Dr. Beyer also perform__ed a separate analysjs_ of the d_efe_ndants’_ pricing structure by comparing
prices during the class period with prices be_fo‘re or after the conspiracy was alleged to have
ended. Id. at 9 16-20. In addition, he used multiple regression analyses to evaluate common

impact. Id. étﬁ[ 23,

Certain defendants argue that plaintiffs cannot prove imiJact on a class-wide basis due
tothe significant variance in pricing for each of the different formulations of choline chloride
and by each supplier. Cholihe_ Chloride Mem. at 18. These defendants offer their own
economics expert, Dr. Myslinski, who also analyzed the price trends using regression analysis.
He concluded that there was a "syétem_atic heterogeneity among suppliers" with regard to
prici'ng'.r Myslinski Decl. at  22. Ultimately, defendants conténd that the pﬁce trends,
multiple suppliers and factors unique to various time periods preclude class-wide proof of

inpact.

The Court is convinced that plaintiffs have made a threshold showing that they intend
to offer class-wide proof of impact in the Choline Chloride Class. The Court recognizes that
there are significant differences as to the methods of analyses and conclﬁsions offered by

parties’ experts, however, these differences are not appropriately settled at the class
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certification stage. These issues will be reéolved By the fact finder. For now, the Court ﬁnds
that Dr. B'eyer's methoddlogy is a valid one for’proying antitrust impact co_m:rion to th_e choline
chloride class. For the purposes of class certification, pl,aintiffs: must only show-that they have
identified é valid method for determining impact. The types of analyses used by Dr. Beyer,
and proposed for use by plaintiffs in proving. common impaét, have been accepied by courts as
sufficient to warrant a ﬁnding that impact can be shown through generalized proof common to

the class. See, e.g., Auction House, 193 F.R.D. at 167; Potash, 159 F.R.D. at 696; In re

Magnetic Audiotape Antitrust Litig., 2001 WL 619305, 2001-1 Trade Cases P 73,306,

(SDN.Y. Jun. 1,2001). The Court finds

ii. Vitamin Products

[ssues concerning énti’tmst impact are also common to the proposed vitamins products
class and predominate over individual issues. While this is adiflittedly a closer issue due to the
many vitamins and vitamin products inv'olvéd, the Court is convinced, at this stage, that
generalized e*.\}ide'nce exists for attempting to prove antitrust irﬁpact and that the proposed

analyses would be viable on a class-wide basis. Plaintiffs have made a showing that they

intend to prove that the defendants' conspiracy succeeded in raising prices above the

competitive level and that they purch_ased_.these vitamin products at those prices. Plaintiffs
again offer the analysis of their expert Dr. Beyer. Dr. Beyer concluded that "[I]t is highly
probable that all U.S. purchasers of bulk vitamins (including premix) paid higher prices than
they WOuid have in the absence of the cartel." Beyer Bulk Vitamins Decl. 9. He based this
on economic considerations which suggested cartel béhavior, similarities in price behavior,

and on an estimation of the actual impact using two methodologies - indusﬁy benchmark and
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multip]e regression analysis. Id. He dlso made findings with respect to the structure and
charactéristics of the market.'” |

Defendants' contend that Dr. Beyer's mef_hodolo gies show that individual issues
necessatily predominate over common issues because any analysis must procged_on a vitamin
by vitamin basis. Merck Surreply at 26-30. Further, defandants point to what they consider
are contradictions m Dr. Beyer's own statements which refute his conclusions. Id. at 29.
Defendants also offer their own experts; Drs, Litan and Myslinski, to refute the findings and
conclusions of Dr. Beyer. In so doing, these experts make their own findings and conclusions.

The Court wilt not asseés. weight to be given to parties’ experts at this stage. It is
enough that plaintiffs have made a threshold showing of how they intend to prove impact
using generalized evidence on a class wide basis. See, e.g., In re Diamonds Antitrust Litig.,
167 F.R.D. at 384 ("we need not consider [defendants' expert affidavit] in detail, as it is for the
jury to evaluate conflicting evidence and determine the weight to give the experts'
cconclusions:"); Domestic Air, 137 F.R.D, at 692 ("It is not the function of the court at this time
to détermﬂle- whether Dz. _Beyer is correct. The weight of to i)e given and its effect is for the
fact finder in assessing the merits of plaintiffs' claims at a later date."). The Court concludes
that plaintitfs have made a sufficient showing that the evidence they intend to preseht
concerning antitrust impact in both the choline chloride class and the vitamins class will be

made using generalized proof common to the class and that these issues will predominate.

' Dr. Beyer found (1) that defandants "enjoyed a high degree of market power;" (2) that
"within vitamins products, each of the bulk vitamins subject to the alleged conspiracy is.an
undifferentiated, commodlty—hke product; (3) there is a "high-degree of product and geographic
overlap among defandants;" and: (4) there are "significant bamers to entry." Beyer Bulk Vitamins
Decl. at 99, 13.
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c. Damages

Thé Court is also convinced that common damage issues will predominate despite the
fact that there will likely be many individual issues with respect to the amount of damages to
individual class members. At the certification stage, the preliminary inquiry in asséssjllg the
proposed methods of proving damages in limited: The inquiry is not whethér the methods are
Valid, but is only to assess whether the methods are available to prove damages on a class-
wide basis. In essence, the plaintiffs must show that thefe is a viable. method By which. to
establish the "but-for” price as to the vitamins and vitamin prodpcts in the alleged conspiracy.
Plaintiffs' expert, Dr. Beyer, has offered two viable methodologies by which if is possible to
calculate damages on-a class-wide basis - multiple regression analysis and industry benchmark
analysis. Beyer Choline Chloride Decl. ¥ 37-39; Beyer Bulk Vitamins Decl. §f 55-61. These
methods are not "so insubstantial and illusive as to amount t§ no method at all." Commercial
Tissue, 183 F.R.D. at 596. These proposed methods are sufficient to warrant a finding that -
common damage issues will predominate.

Moreovet, many courts have held that individual issues with respect to the amount of
damages incﬁred by class members will not defeat certification where common issues

predominate with respect to the alleged antitrust conspiracy and impact. See, e.g., Playmobil,

35 F.Supp. 2d at 246-47; In re Sumimoto Copper L'itig., 182 F.R.D. 85, 92 (S.D.N.Y. 1998)
("Factual differences in the amount of damages, date, size ‘or manner of purchases . . . Wi-ll not:
defeat class action certification . . . ."). In this case t0o, the amount of damages can properly
be‘determined using individualized proceedings should this become necessary if the plaintiffs

can. prove the alleged antitrust conspiracy and impact have been proven.
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d.  Fraudilent COncealmeht

Defendants' argue that Plaintifts" claims of fraudulent céncealmen-t present
individualized issues of fact which preclude a finding of pre_dommanée. Plaintiffs’ complaints
allege that due to defendants’ affirmative acts of fraudqbnt concealment, the statute of

limitations should be extended to include acts committed beyond the four year limitation set

forth in the Clayton Act, 15 U.S.C. § 15(b), for federal éntitr_us‘g claims.'® Plaintiffs contend

that the fraudulent concealment claim will not preclude class certification because the
elemerits of the claim will focus on the affirmative acts of concealment by the defendants and
would be c_ommbn to each class member." Defendarits disagree and maintain that individual
issues with respect to class members' knowledge or due diligence will predominate.
Speciﬁ_c_aliy, defendém’_t‘s argue that certifying a class which includes periods allegedly tolled
due to ﬂaudulegt conc.ealmeﬁt, would at some point necessitate individual discovery from

cach class member on the issue of their knowledge of the alleged conduct and their exercise of

due diligence. See Merck Mem. at 57;.Choline Chloride Mem. at 27-28.

Courts freqﬁently find the issue of fraudulent concealment a common issue which

predominates because the inquiry necessarily "focuses on defendants' conduct, that is, what the

¥Since the initial complaint in this consolidated action (Donaldson & Hasenbein, d/b/a
J&R Feed Services, Inc. v. F. Hoffman LaRoche, Ltd., Cas Number 1:98-CV-00762 (D.D.C.))
was filed on March 25; 1998, the period March 25, 1994 through March 25, 1998 falls within the
four year limitations period set forth by 15 U.S.C. § 15(b).

PAs this Court noted previously in the present litigation, "In order to prevail on a claim .
for fraudulent concealment under federal antitrust law, a plaintiff must plead with sufficient
particularity (1) that the defendants engaged in a course of conduct designed to conceal evidence
of their alleged wrongdoing and that (2) the plaintiffs were not on actual or constructive notice of

 that evidence, despite (3) their exercise of due diligence," May 9, 2000 Op. at 3 (citing, Larson

v. Northrop Corp., 21 F.3d 1164, 1172 (D.C. Cir. 1994)).
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defendants did rather than what plaintiffs did.” Flat Glass, 191 F.R.D. at 488; accord
Linerboard, 203 F.R.D. at 222 ("The great majority of the cases on this point counsel the Court
to conclude that common issues predominate over individual ones with respect to fraudulent
concealinent."y; Potash, 159 F.R.D. at 699 ("The great weight of authority indicates that,
absent exceptional circumstances, individual_questions that arise in proving fraudulent
concealment will not operate to prohibit certification 1n a class secking certification to pursue
a price-fixing conspiracy."; see also 1 Newberg on Class Actions,§ 4.26 at 4-104 ("challenge_s
based on . . . fraudulent concealment . .. have usually been rejected and will not bér

predominance satisfaction because those issues go to the right of the class to recover, in

contrast to underlying common issues of the defendant's liability"). Indeed, this Court has

dlready re'cognjzcd that "[c]oncealment is generally susceptible to industry-wide proof and
need not be established on a victim=by-victim basis is in the context of a motion to dismiss."
May 9, 2000 Op. at 6..

Defendants seek to distinguish this line of .cases and claim that, in this case, the focus
should not be on the acts of the de_féndants, but on the plaintiffs’ knowledge and exercise of
due diligence. See Merck Mem. at 51-55. Further, defendants contend that document and
deposition testimony obtained in discovery reveal_s that there are many,indiyiduaiized
questions concerning,when certain plaintiffs had speciﬁc knowlédge_. |

Plaintiffs argue that documents and deposition testimony obtained in discovery to date
support their contention that their claim of fraudulent concealment will be supported using
common proof and will not depend upon individual issues. Plaintiffs have alleged a number
of actions taken by defendants to conceal their alleged conspiracies including: meeting in
secret locatioﬁs, using codes on documents to refer to co-conspirators, destroying documents,
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lying to law enforcement ofﬁcials, and éubm_issidn of false bids. In support of their
contentions, plaintiffs have offered at ledst some evidence culled from discovery to date to
support these claims.

The C-ourt finds that, while.in,di_vidual_ issues concerning plaintiffs knowledge and
diligence will certainly arise, these issues will not defeat c;_lass certiﬂéation as the plaintiffs
have made a sufficient showing that they- intend to present common evidence as to defendants’
affirmative acts of concealment. ‘Fur‘t-her., ‘individl_iali_zed issﬁés related to fraudulent
concealment can be handled eﬂ'e':ctiveiydui‘ing the damages phase should bifurcation become
appropriate as these issues typically go to thé right of class members to recover. To the extert
defendants have yncovered evidence tending to refute plaintiffs claims of fraudulent
concealment, they may, if they chose, use this in their attempts to show that plaintiffs have not
met their burden on the merits. In finding that common issues with respect to defendants'
alleged fraudulent concealment predominate ox}er individualized issues, the Court again hotes
that Rule 23(13)(3)’ requires that common issues predominate; it does not require that common
issues be dispositive.

The Court finds it unnecessary and possibly irﬁproper-to submit to a more thorough
examination of the underlying claims as they relate to fraudulent concealment at this tiﬁe. In

discussing the propriety of ruling on which statute of limitations to apply to.the case, the Court

in Kifafi v. Hilton Hotels, held that an inquiry into whether or not the plaintiffs met the
requirements of a fraudulent .concealmen_t claim would “impermissibly-intrude upon the merits

of Mr. Kifafi’s claim.” Hilton Hotels, 189 F.R.D. at 178. The Court went on to note:
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An inquiry into the apphcabﬂlty of the statute of hm.ltaﬂons in the context of a

* motion for class certification would run couter to this principle. The most
obvious problem is that the existing record is inconclusive as to which statute
of lithitations should apply. In-addition, Mr. Kifafi has alleged that the statute
of limitations was tolled because the Defendants fraudulently concealed their.
'ERISA violations. The Defendants vigorously contest the sufficiency of these
allegations, arguing that they do not satisfy the heightened pleading
requirements applicable to claims of fraudulent concealment under ERTSA. It
is difficult to sée how the.Court could resolve any of these issues Wlthout '
reachmg the merits- of the class-wide claim.

The Court finds that.the.eviden_ce presented by plaintiffs is adequate to support their
allegations of frauidulent concealment at the class Ceﬁiﬁcation stage.
2. Superiority
The superiority requirement c;f Rule 23(b) is met when a court determines that a class
action 1s suiae_rio'r to other évailable means of adjudication. - It is appropriate in cases in which
“aclass action would promote judicial efficiency and uniformity of decisions as to per_sdns
similarly situated. Fed. R. Civ. P. 23(b), advisory comimittee notes (1966). The Court has.
consideljed the defendants' arguments concerning (1) manageabil'i_ty_ given that numerous
actions are already pending separately, see Niacin Mem. a’t‘:41'-42 and C_horline Chloride Mem.
at 31; (2) the desire of S‘ome. claés members.to control the prosecution of the case individually
as numerous putafive class members have indicated their interest in so doing by opting out df
related s.ettle'men.ts, see Niacin Mem. at 41-42 and Choline Chl(jride Mem. at 32; (3) the need
for "mini-trials" with respect fo impact and damages, see Choline Chloride Mem. at 30. The
Cqurt concludes that the class action is a superior device for litigating the plaintiffs’ antitrust

claims.
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The defendants' arguments concerning manageability are premised on their assertion
that antitrust injury in ﬂﬁs case can only be determined on an. individualized basis and would,
therefore, at tridal would require factual determinations on a "time-spgciﬁc, product—speqiﬁc,
vendor-specific, and purchaser-specific” basis. As discussed above, the Court is satisfied that
plainiiffs have established that common issues of antitrust impact will predominate over
individual ohes._ This, therefore, will not create manageabi}ity problems. The Court has also
addressed the issue of proving the amount of damages and the tools which are available for
efficiently dealing with the issue when and if it arises. This too is not enough to defeat a
finding that pro.ceed'ing_ as a class acﬁon is superior in this case.

Defendants also argue that a ¢lass action is not superior because a large number of
class members are likely to opt-out of the class and because many plaintiffs have large
individual claims. This argument also fails. While there ate a large number of so-called direct
action pléint_iffs participating individually, and all cases have been consolidated for pretrial
purposes. in this forum, the Court is at a loss to understand hqw adding additional individual
actions, especially in view of a trial on the merits, will promote manageability. Moreover,
there are a variety of tools available pursuant to Rule 23(d) and the Federal Rules which have

been used, and, will continue to be used, in this case, as needs arise. The Court is confident

that with the assistance of able attorneys on both sides, management issues will be

successtully resolved. The Court is satisfied that a class action is superior in this case.

In summaty, the Court finds that plaintiffs hafe met their burden with respect to
establishing the requirements of predo?ninance and sup_eriprity of 23 @)(3). The Court is
satisfied that the interests of all parties can best bg served by certifying the classes as proposed
by the plaintiffs. However, the Cburt retains great discretion in managing class action
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proceedings. See Potash 159 FRD at 7@0, Rule 23._(0) specifically provides that a pl_ass
cerﬁﬂcatiOn may be "altered or amended before decision on the merits." Fed. R. Civ. P. Rule
23(c)(1). Thus, the Court will, in its discretion, alter or amend the certified classes as
necessary if as this case develdps_, continuing class treatment is deemed inappropriate for the
Court or the parties. See id.
C. Additional Arguments

While £he Court has addressed all of the relevant issues in its analysis of Rule 23(a)
and 23(b) above, for the sake of thoroughness, the Coﬁﬂ will now turn to an analysis of
arguments peculiar to certain defendants.

1. Niacin Defendants Opposition to Plaintiffs' Motion

Défe'ndants Degussa-Huls AF, Degussa-Huls Corporation, Lonza AG, Lonza Inc.,
Alusuisse-L.onza Group, Ltd. (n/k/a Alusuisse Group Ltd), Reilly Industries, Inc., Reilly
Chemicals, S.A. and Nepera, Inc. (collectively, the "Niacin Defendants") submitted a
Memorandum in Opposition to Plaintiffs Motion for Certification of a Vitamins Products
Class. Defendants' Memorandum which incorporates the same arguments set foﬁh above
relating to Rule 23(a)'s "commonality", "typicality", and "adequacy” requirements, and Rule
23(b) "predominance" and "sﬁperio-‘rity" requirements. However, defendants further éttempt to
differentiate the niacin market from the other vitamins products by pointing out that not only
did the prior settlement agreement exclude all niacin products, no defendants other than the

niacin defendants have ever pled guilty to conspiring to fix the price of niacin.?’ In support of

- The Court notes that at the time of the first scttlement in this case there were three
pendmg complaints - one for a Vitamins Product Class, one for a Choline Chloride Class, and
one for a Niacin Class. The Niacin defendants became part of the non- -settling defendants and
thus subject to this instant motion for certification of a Bulk Vitamins Class only after plaintiffs
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L e e 2,

this contention the Niacin defendants include the report of Dr. Robert E. Litan,-which includes
the following declaration:

[P)laintiffs cannot prove liability or show that each class member suffered an

impact or damages on the basis of generalized proof. In particular, the products

encompassed by the complaimt do.not constitute a relevant market for antitrust

purposes, so they Would not have been the focus of a single, overall vitamin

‘products conspiracy. Tnstead, both economic theory and available evidence

suggest that there were, if anything, several distinct conspiracies in the vitamins

industry, and the facts alleged by plaintiffs do not suggest otherwise. Asa

result, the plaintiffs' alleged class is far too broad in product scope and class

members to accommodate common or generalized proof of liability ot injury.

The breadth of plaintiffs' claims will also preclude a formulaic approach to

damages.

Litan Report at 3. In fact, in their surreply, the Niacin Defendants go so far as to concede that
a "properly circumscribed 'Niacin Purchasers Class' would be an appropriate vehicle to pursue
the Class Plaintiffsf claims relating to niacin and niacinamide.” Niacin Surreply at 2.

The Court finds their arguments no different than those set forth by the other
defendants and thus equally as unpersuasive. Plaintiffs have alleged a vast conspiracy
transcending vitamin product lines and niacin is one of the vitamins set forth in the complaint.
The Court finds that on the record before the Court, plaintiffs have met their burden in
establishing the requirements of Rule 23 to proceed as a class action. The Niacin defendants,
therefore, should be included as part of the vitamin products class as defined by plaintiffs for -
the same reasons that are set forth above.

2. Biotin Defendants Opposition to Plaintiffs’ Motion

Sumitomo Chemical Ametica, Inc. ("SCA™) and Tanabe U.S.A., Inc. ("Tanabe

U.S.A.") jointly submiited a Memorandum in Oppdsition-to Plaintiffs’ Motion for

were gran’qed leave to file a Second Consolidated Amended Class Action Complaint.
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Certification of a Vitamins Products Ciass' asking that the Court deny clasé certification, or
designate subclasses. They further ask that if their request is denied and class certification is
granted, that the Court have the various defendants and the Department of Justice show that no
defendant has pled guilty to fixing the price of biotin.

Defendants maintain that the only class vitamin that SCA has ever sold is biotin.*!
SCA asserts that it did not start séll-ing biotih until 1996, which it claims was well after the
proposed class period. However, SCA makes ;this assertion based upon the class périod as set
forth in defendant Merck’s Opposition at 2-3 W_hich refers to the class period as defined for fhe
previous class se’ttle’ﬁ'ne‘nrt.23 Since the definition for the currently proposed Vitamin Products
Class lists a djffer'eﬁt relevant time period-than the one s.et forth in the prior class settlement,
sales of biotin made by SCA_Woul_d in fact fall under the time period as defined in the
proposed class certification request.*

The main argument set forth by SCA and Tanabe U.S.A. is that because they made
most of their sales indirectly, plaintiffs’ claims would be barred under Illinois. Brick Co. v.
Illinois, 431 U.S. 720 (1977). These defendénts further claim that-even if plaintiffs had

alleged a vertical conspiracy, which they have not, plaintiffs would not be able to avoid the

*'See Wakabayashi Decl. § 3.

2See Wakabayashi Decl. 7. Defendants also note that Tanabe U.S.A. is only alleged to
have sold biotin and that Tanabe Seiyaku did not sell any vitamins in the United States from
January 1, 1990 to the present. See Ujino Decl. 4 3.

#The Merck Opposition Memo on p. 2-3 refers to the Class Notice and Claim Form and
opt-out instructions sent to direct purchasers with respect to the previous class settlement. See
Walker Aff. Ex. 1.

*The definition for the proposed vitamins product class in this case sets the time period
from January 1, 1990 to Septembet 30, 1998. See Plaintiffs’ Consolidated Reply p. 3, n.2.
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Hiinois Brick restriction. This arguﬁwﬁt s_{e‘ems irrélevanf’-and misplacéd since plaintiffs are
not alleghlg a vertical conspiracy, nor arc they pursuing ¢laims felated to indirect purchases.
Thus, clasé_ plaintiffs with direc‘t purchases from defendants that fall within the proposed time
period qualify for the proposed class under the current definition for the class as set forth by
plaintiffs.

Additionally defendants assert that if the Court divides the vitamins product class into
subclasses, the resulting biotin subclass would fail the numerosity requirement of Rule 23(a).
Plaintiffs counter this drgulnent_ by pointing out that the c-omplaint- alleges one overarching
conspiracy that does not differentiate among diffe_l?gnt vitamins products. The Court agrees
with the plaintiffs. Thus, under plaintiffs allegations of a multi-vitamin conspiracy, the
numerosity requirement is not measured in térms of indfvidual_products, but rather on a broad
multi-vitamin basis. |

D.efend'ant.s' final argument is that class plaintiffs' lack standing to sue because SCA
did not sell biotin or ény other class vitamin before 1996.* This argument can also be
dismissed. The proposed class period in this claim is defined as running from January 1, 1990
through Septémb_e‘r 30, 1998. Although ther¢ may not have been many, there were some direct
purchases made by class fembers from defendants during that period. Thus, .defendants'
argument urging lack of Szté’iﬂding must fail, and the rt_:asoning set forth in the opinion above

also applies to the Biotin defendants.

ZSDg.fendants do-not mention Tanabe U.8.A. when making this argument, presumably
because it is obvious that they have made direct sales to class members during the time period set
forth in the proposed class certification. '
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Y. Conclusion
For the foregoing reasons, the Court will grant plaintiffs' Motions for Class
Certification and will certify the classes as proposed by the plaintjffs. An appropriate order

will accompany this Memorandum Opinion.

,‘aﬂ'
~] B
February A2, 2002

Thomas F. Ho@’ |
Chief Judge
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UNITEDI STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: VITAMINS. ANTITRUST )
LITIGATION, )
) MDL Docket No. 1285
_ ) Misc. No. 99-197 (TFH)
Livengood Feeds, Inc., et al., ) '
on their own behalf and on behalf of all others ) ‘
similarly situated, ) HLE;D,
)
Plaintiffs, ) FEB 2 5 2002
) .
Ve i MA\’ERWHHT INGTON, GLERK
b ; . HANCY S DISTHCTCOURT
Merck KgaA, et al., )
- )
Defendants. )
a]fl'd- .
Animal Sc1ence Products, Inc., et al. )
on. their own. behalf and on behalf of all others )
© similarly situated,- : )
| )
Plaintiffs, )
_ )
V. )
)
Chinook Group, L:td., et al. )
. o )
Defendants. )
ORDER

| For tﬁe reasons stated in the Memorandmn Opinion issued this same day, the Court finds
"that-.j;-)'-liaintiffsz havé eétabli.-shed that théy_meet the requirements of Rule 23(a) of the Federal Rules
of Civil Pquedﬁe and that the classes are properly certified under .Rul_e 23(b) subject to
alteration or amendment under Rule 23(c), it is hereby

ORDERED that plaintiffs' motions for class certification ate GRANTED. Accordingly,




it is further
ORDERED that the classes are de_ﬁ_ned as follows:

Vitamin Products Class. All persons or entities who directly purchased vitamins A, C, E,
BI1, B2, B3, B5, B6, B12, H, beta carotene, astaxanthin, canthaxanthin, and/or vitamin
premixes for delivery inthe United States from any of the defendants or their co-
" conspirators from January 1, 1990 through September 30, 1998. Excluded from the class
are all governmental entities, defendants, their co-conspirators, and all their respective .
‘'subsidiaries and affiliates.

Choline Chloride Class. All persons or entities who directly purchased choline
chloride from any defendant or their co- consplrators from Jannary 1, 1988 through
September 30, 1998. Excluded from the class are all governmental entities,
defendants, and othet manufacturers of vitamins, vitamin premixes and bulk
vitamin products, and their respective subsidiaries and affiliates.

Itis fuﬁher._

ORDERED that plaintiffs Animal Science P.roduct's,_ Inc., Midwestern Pet Foods, Tnc.,
and Pilgrim's Pride Corp., are appointed class representatives for the Choline Chloride Class;
and, that plaintiffs Animal Science Products, Inc., Midwesterﬁ Pet Foods, Inc., Shaklee Corp.,
Donaldson &'ﬁas_epbein, Inc. t/a J&R Feeds, Ceniral Connecticut Cooperative FMers‘
As‘soéiation, Pilgrim's Pride Corp._, United Cooperative Farmers, and, Allied Feed are éppointed.
class representatives for the Vitamin Products Class.. It is further hercby

ORDERED that notice of the class certification shall preceed in the same manner as the
prior notices of proposed settlements. Class defendants shall produce to class plaintiffs their
mailing lis%s whether for the current period or for the class period. Notice shall be mailed by first |
class mail to all those who have received notices related to this litigation and to those appearing
on class defendants' mailing lists. Mailing shall be supervised by the Claims Administrator, who

will also ensure appropriate publication of the notice in The Wall Sireet Journal, Feedstuffs, and




Chemical Market Report. Notice éhalllBe mailed within 30 days of class plaintiffs receipt of the
Iﬁailing lists. Payment. for notice shall be made by class counsel. Responses to the notice shall
be directed to the Claims Administrator, with copies to one counsel for class plaintiffs and one
for class defendants. |
SO ORDERED
=
February 2% . 2002

L T

Thomas F. Hogan
“ Chief Judge




